The Federal Trade Commission is currently embarked on a regulatory program that could render the combined effect of all of its prior activity insignficant by comparison. Through the use of recently activated trade regulation rule power the Commission is boldly reaching out to preempt state laws and regulations that inhibit, in a variety of ways. the operation of the competitive market. Already under attack are restrictions on prescription drug price advertising by pharmacists and prescription eyeglass advertising by optometrists and ophthalmologists.' Soon to come under similar scrutiny are activities by veterinarians, funeral homes, appliance repair businesses, and real estate brokers. 2 The Commission's approach is to mandate, through rules, federal deregulation of state activity that protects selected businesses and professions from the vicissitudes of competition. While estimates are difficult to make, it does not seem unreasonable to predict that undoing the effect of these and similar regulatory programs would save the consumer several billion dollars in additional charges each year.' Looked at from
effectively communicated to Congress. A joint congressional resolution is currently circulating in the halls of Congress which would declare the Commission's newly minted rulemaking power to be non-preemptive. 10 There seems to be little doubt that the preemption issue invites controversy even from those who are enthusiastic about the merits of the underlying economic issues.
The debate about preemption before the Commission largely centers upon Parker v. Brown," a celebrated case that refused to allow the Sherman Act to upset a state regulatory scheme limiting the production and marketing of agricultural products in California. Despite considerable confusion over the scope and meaning of what has become known as the Parker doctrine, 12 the case is inevitably linked to a resolution of the preemption issue. This is because Parker is one of the few judicial attempts to reconcile the twin policies of antitrust and federalism. Even Goldfarb, which seemingly strengthens current antitrust policies, does not fail to acknowledge the continued viability of the Parker doctrine.' 3 Obviously much is at stake on both sides of the preemption debate. If the Commission is allowed to pursue its new regulatory program without serious restraint, it can virtually undo the vast network of "fence-me-in" laws that have distorted the competitive market since the 1930s. 14 At the same time, however, the success of that effort could do much to anachronize cherished notions of state independence and autonomy. What is needed is a way of striking a balance between these competing values. Ideally, this requires an approach that seeks to maximize the efficiency goal while doing only minimal injury to the political goal. This Article will explore the policy debate with this ideal in mind and suggest a methodology that balances the legislative, administrative, and judicial functions accordingly.
I. THE PREEMPTION ISSUE IN CONTEXT
The Commission's prescription drug price advertising rule (drug 10. One congressional resolution, H.R. Cong. Res. 483, 94th Cong., 1st Sess. (Nov. 18, 1975) resolves: 'That the Congress has not delegated to the Federal Trade Commission any authority to preempt the laws of the States and their political subdivisions." For further discussion of this proposed resolution, see notes 90-91 infra and accompanying text. A resolution supporting FTC preemption has been introduced by Senator Church. S. Res. 357, 94th Cong., 2d Sess. (Jan. 27, 1976) .
11. 317 U.S. 341 (1943 773, 788-92 (1975) .
rule) provides the best framework for analysis of the preemption issue because that rule is the first to raise the preemption question directly, 15 in the context of articulated debate,-' and with the prospect that the rule will serve as the vehicle for judicial review.' 7 The drug rule declares it to be an unfair act or practice (1) for any person to hinder, restrict, or prohibit "the disclosure by any retail seller of accurate price information regarding prescription drugs;' and (2) for any retail seller "to fail to disclose adequate price information regarding prescription drugs to potential purchasers."' 19 As part of the second requirement, the rule is deemed violated if the retail seller refused to disclose "because of or in connection with any law, rule, regulation or code of conduct of any nonfederal legislative, executive, regulatory or licensing entity or any other entity or person whatsoever, including but not limited to professional associations . ... 20 To ensure that this language is not misunderstood, the rule closes with a clear declaration of Commission intent:
It is the intent of the Commission that this part shall preempt all nonfederal laws, ordinances or regulations that are repugnant to this part, that would in any way frustrate the purpose of this part, that would in any way prevent or burden any disclosures of accurate prescription drug price information by retail sellers to potential purchasers ..
.."21
If promulgated substantially as proposed, the impact of this rule on state laws and regulations will be staggering. Twenty-four states directly prohibit the advertising of actual prices of prescription drugs by pharmacies; twelve do so by statute and twelve by pharmacy board 15. The preemption issue was present in earlier rulemaking proceedings but it attracted little attention. The trade regulation rule which establishes a cooling-off period for door-to-door sales, promulgated October 18, 1972, provides that state laws or municipal ordinances would be preempted to the extent that they "are directly inconsistent with the provisions of this section." 16 C.F.R. § 429, Note 2(b) (1975 regulations. 22 In addition, some eleven other states inhibit the advertising practices of pharmacists in ways which would undoubtedly "frustrate the purpose" of the Commission's rules. 2 3 Thus some thirty-five states will have explicit expressions of their public policy preempted by the drug rule when it goes into effect. While the remaining states either have no position on the matter, or have enacted laws and policies that are in agreement with the drug rule, 24 the overall effect of the rule represents a dramatic challenge to the principles of federalism. The power to preempt derives from the supremacy clause of the Constitution, 25 which invalidates any state law or regulation that "stands as an obstacle to the accomplishment and execution of the full purposes and objectives of Congress. ' 2 6 Where there is either congressional intent to occupy the field of regulation or a direct conflict between federal and state law which creates a "repugnancy," preemption occurs automatically, without any inquiry into the importance of the state interestT Usually the search for congressional intent is only crucial when the issue is federal occupation of the field, since if there is a repugnancy situation the federal statute will in all likelihood resolve the preemption issue on its face, or clearly within its terms. When the preemption is created by federal agency rule, however, the question of congressional intent remains serious even though the rule is repugnant to state laws or regulations, as is the drug rule. In this situation the agency is acting as the legislature, or more precisely sublegislature, 28 and the court must still determine whether Congress intended to give the agency the power to occupy the field or to create substantive rules repugnant to state law. The requisite congressional intent to allow agencies to preempt by rulemaking has been found on many occasions in other contexts. 29 In those cases, however, the question was only 
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whether the rules were intended to have the force and effect of law. While this question must also be asked in the context of the drug rule, 0 additional emphasis is placed upon the -task of establishing congressional intent to preempt when the federal power is asserted through the antitrust laws. T.his is where Parker comes in, the Court having there stated:
We find nothing in the language of the Sherman Act or in its history which suggests that its purpose was to restrain a state or its officers or agents from activities directed by its legislature. In a dual system of government in which, under the Constitution, the states are sovereign, save only as Congress may constitutionally subtract -from their authority, an unexpressed purpose to nullify a state's control over its officers and agents is not lightly to be attributed to Congress. The Sherman Act makes no mention of the state as such, and gives no hint that it was intended to restrain state action or official action directed by a state. 3 1 This desire not lightly to attribute preemption to the Sherman Act becomes an additional hurdle for traditional preemption analysis. The reason for this increased concern with preemption lies in the problems confronting the Court when the case arose. 2 The Court that decided Parker was in the process of emerging from substantive economic review of state laws and regulations under the due process clause. If the Sherman Act had been made preemptive the effect would have been much like returning the Court to the era of substantive due process review. The Sherman Act, with its broad due process-like reach, 33 able concern with the preemptive effect of the antitrust laws-in particular the Sherman Act-is not without parallel today in the concern about the limits on the imagination of another federal agency, the Federal Trade Commission. By asserting the power to preempt under the equally broad provisions of section 5 of the Sherman Act, the Commission is inevitably invoking the concerns that led to the Parker decision in the first place.
There are certainly grounds for distinguishing Parker that are worthy of consideration. The Commission has asserted, 35 and recent comment has supported, 3 6 the idea that the Federal Trade Commission Act (FTCA) is not the kind of "antitrust law" that worried the Parker Court. The FTCA is seen as different from the Sherman Act because it seeks to correct abuses that fall outside the scope of traditional antitrust concerns. 3 7 In addition the FTCA is viewed as less disruptive of state activities because it, unlike the Sherman Act, cannot be invoked by private parties intent upon recovering treble damages for personal injuries without regard for larger notions of public interest and orderly federal-state relations. 38 While these distinctions have some force, the fact remains that the FTCA is still, at its core, an antitrust law, 39 and the effect of preemption upon state economic policy would still be substantially disruptive. 40 In the final analysis, the question to be answered remains the same: Did Congress intend to preempt state laws either through passage of the Sherman Act or the FTCA? That question can only be answered with confidence in terms of the Parker doctrine.
It it was interested only in insulating this kind of state action from Sherman Act scrutiny, not in giving all state laws with anticompetitive effect insulation from preemption. 4 The state must have made a commitment to a regulatory scheme that replaces the market mechanism with some other method of economic regulation. As the Court later held, merely passing a law that abrogates competition is not enough. 42 In keeping with this approach, a lower court has held that the Parker doctrine does not apply to a section 5 proceeding against a privately controlled regulatory body that restricts competition among its members 43 and the Commission itself has acknowledged the applicability of Parker to decisions of state milk commissions. 44 The Goldfarb case serves to confirm the continued vitality of the Parker doctrine, since the Court there made it clear that the Virginia legislature did not fulfill the first Parker condition by involving itself in the regulatory scheme. 45 Despite the fact that the result in Goldfarb was pro-antitrust, there is little doubt that the Court remains dubious about application of the antitrust laws to state regulated businesses and professions. 46 S. 542 (1975) . Although Fry held that Congress could validly regulate minimum wages and maximum hours of state and local government employees, the Court observed: "While the Tenth Amendment has been characterized as a "truism,"... it is not without significance. The Amendment expressly declares the constitutional policy that Congress may not exercise power in a fashion that impairs the States' integrity or their ability to function effectively in a federal system." Id. at 547 n.7. may see fit to revive the tenth amendment as a means of restricting federal regulatory power over affairs traditionally within the state's jurisdiction. 48 The implications of these developments for the Commission's drug rule should be apparent. As a preliminary matter, it may be that the added search for congressional intent to preempt, suggested by the Parker doctrine, will come into play only when the questioned activity is legislatively enacted and controlled. Thus, if the state law merely proscribed prescription drug price advertising without establishing a pharmacy regulatory board, or some equivalent body, the Parker doctrine arguably would not be applicable. 49 Alternatively, if the state legislature does not direct the pharmacy board's activities, 50 or if the legislature has not specifically directed the board to control prescription drug price advertising," 1 the Parker doctrine would again be displaced. This would suggest that some of the state activities currently sought to be proscribed by the drug rule would not be entitled to the close scrutiny on the preemption issue directed by Parker in any event. In the main, however, the drug rule is seeking to upset enough qualified state schemes to force the rule to be reviewed in terms of the Parker doctrine, to say nothing of incipient tenth amendment requirements. Therefore, the focus inevitably shifts directly to the issue of congressional authority to preempt state law under the FTCA.
IE. THE SEARCH FOR CONGRESSIONAL INTENT
Before the Commission can preempt state law its power to do so must be established by Congress. If the implications of Parker are accepted, this grant of power must clearly be found in the legislative history. This search for congressional intent can best be divided into the periods before and after the 1975 amendments to the FTCA, since those amendments have coincided with, and may in large 48. Subsequent to Fry, the Court set down for reargument this term a case seeking further to extend Congress's authority to regulate maximum wages and hours of state employees. National League of Cities v. Dunlop, 421 U. S. 986 (1975) . Professor Gunther sees this as an "important straw in the wind" for federalism. G. 
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measure have triggered, the Commission's current preemption campaign.
A. Legislative History Before 1975
A brief review of the legislative history of the 1914 FTCA, which prohibited "unfair methods of competition in commerce," makes clear that the Act itself was seen as a method of strengthening and making more precise existing provisions of the Sherman Act. The concern at the time was with the open-ended nature of the Sherman Act, and the FTCA was initially seen by President Woodrow Wilson as merely creating an advisory arm of the Justice Department that businessmen could turn to for the resolution of antitrust matters. On December 2, 1913, President Wilson addressed Congress on the need to prevent private monopolies:
I think it will be easily agreed that we should let the Sherman antitrust law stand unaltered, as it is, with its debatable ground about it, but that we should as much as possible reduce the area of that debatable ground by further and more explicit legislation, and should also supplement that great act by legislation which will not only clarify it, but also facilitate its administration and make it fairer to all concerned.
[ . . The business men of this country should be relieved of all uncertainties of law with regard to their enterprises and investments and a clear path indicated which they can travel without anxiety. 5 2 But the 1914 Congress, bolder than Wilson in this regard, adopted a stronger substitute bill 3 which created a regulatory commission with the authority to promulgate substantive rules of antitrust liability. The phrase "unfair methods of competition" was seen not so much as extending beyond antitrust, but as offering the FTC greater flexibility in regulating monopolistic activities in their formative stages. 5 4 Therefore, the 1914 Act principally shored up acknowledged gaps in the Sherman Act enforcement powers. In this sense it looked, for preemption purposes, much like the Sherman Act itself.
The subsequent judicial interpretations of the 1914 Act limited it severely by making injury to competitors a sine qua non to liability.1r This led to the 1938 Wheeler-Lea amendments to the FTCA 6 which gave the Commission jurisdiction over "unfair or deceptive acts or practices" and were designed to liberate enforcement policy by expanding the focus of the original legislation to allow proof of injury to consumers as well as competitors. 57 the rulemaking 0 2 and jurisdictional provisions which broaden FTC jurisdiction from matters "in" to those "in or affecting" commerce." 8 The legislative history behind both of these changes helps to resolve the current inquiry. Of principal concern are the three Senate bills 6 This bill, which speaks clearly to preemption for repugnancy, 68 a was referred to the Senate Committee on the Judiciary, and was reported out 53, 56, 57 (Supp. 1976), which deals with rulemaking and jurisdiction. The warranty provisions contemplate preemption of state law in certain respects, since the purpose of the provision is to establish uniform federal rules relating to warranty protection. However, state court jurisdiction and damage liability for warranty disputes is retained, 15 U.S.C. § 45 (1970); 15 U.S.C.A. § 2311 (Supp. 1976), and state laws that afford "greater" protection to consumers and are "effectively" enforced are left undisturbed. 15 U.S.C.A. § 2311(c)(2) (Supp. 1976). The net effect of the warranty provisions is to postulate a cooperative relationship between state and federal authorities that negates federal intent to occupy the field of regulation so long as states aspire to similar regulatory goals. This is an approach similar to that undertaken by the Commission in its earlier door-to-door sales rule. See note 15 supra. While it is fraught with difficult definitional judgments, the approach appears, in theory, to respect notions of cooperative federalism.
There were other significant FTC "improvements" in the amendment (such as increased fines, inspection of documents, commission representation in court proceedings, and preliminary restraint power) that do not directly raise the preemption issue. This bill expanded legislative concern beyond the jurisdictional and rulemaking provisions to include the Magnuson-Moss warranty legislation. 7 " While it did not contain a preemption provision as Senate Bill 3201 had done, explicit reference to preemption by rulemaking is made in the Committee Report:
In the course of the Committee's consideration of the Commission's rulemaking power the issue of preemption was discussed. At the present time a Trade Regulation Rule would preempt state legislation or regulation that conflicted. But the "conflict" test is a very difficult one to apply.
It is the view of this Committee that the Federal Trade Commission would be empowered to prescribe with specificity, when promulgating legislative rules, the extent to which comparable State law is preempted and how it is preempted. For example, if the Commission were to prescribe a uniform national rule governing the practices of door-to-door salesmen it would prescribe the effect of that rule on the various state statutes. It might standardize the forms to be used and the procedures to be followed while specifically leaving state law intact as to enforcement procedures and penalty provisions. 71 This bill passed the Senate on November 8, 1971, and was sent to the House Committtee on Interstate and Foreign Commerce, but it received no further consideration before the end of the Ninety-Second Congress.
The third Senate bill, Senate Bill 356,72 was closely patterned after Senate Bill 986 except that it initially contained a section precisely dealing with preemption by rulemaking. 73 This provision, section 206, directly from the act or the regulations promulgated by rulemaking thereunder. Another reference in the report makes the point that the expansion-of-jurisdiction section "is not intended to replace local enforcement of state or local laws against unfair or deceptive acts or practices." Id. at 9. which appears to be a broad grant to the FTC of preemption power over nonconforming state laws and regulations,"' was deleted along with the entire rulemaking section when the bill was reported out of the Commerce Committee.
7 5
Significantly, this deletion was requested by Chairman Lewis Engman of the Federal Trade Commission on the ground that then pending litigation would adequately resolve the question of the Commission's rulemaking power. 6 While the litigation did pursuant to paragraph (g) (2) that uniformity in the engagement of any act or practice in compliance with a rule issued pursuant to paragraph (g) (2) is in the public interest and necessary to carry out the intent of this Act, the Commission shall include in such rule a description of the extent to which such rule will preempt State and local requirements relating to the same acts orpractices affected by the Commission's rule. The reasons for preemption, or lack thereof, including the extent of consideration given to the need for uniformity, shall be set forth in the rule with specificity.
Upon petition by any State, or political subdivision thereof, the Commission may, by rule, after notice and opportunity for presentation of views, exempt from the provisions of this subsection, under conditions as it may impose, any State or local requirement that (1) affords protection to consumers greater than provided in the applicable Commission rule, (2) is required by compelling local conditions, and (3) does not unduly burden interstate commerce. The Commission shall maintain continuing jurisdiction over those States or localities specifically exempted under this subsection, and may withdraw the exemption granted whenever it is determined that the State or locality is not efficiently enforcing its requirements or that such exemption is no longer in the public interest. Since this section was subsequently deleted, the Senate Committee report does not discuss its purpose or reach. Its similarity to the approach taken in the consumer warranty legislation should, however, be noted. See note 61 supra.
74. The Committee Report did say, however, that "State and local consumer protection efforts are not to be supplanted" by the affecting commerce jurisdiction. ...the commission has concluded that it should await the imminent court decision and seek additional legislative authority only in the event of an adverse decision. The Commission, therefore, recommends that section 206 be deleted from the bill. Such a course will not jeopardize Commission rulemaking, and, in the meantime, American consumers can begin to reap the benefits associated with prompt enactment of the less controversial amendments provided in the legislation before this committee. In accordance with the Commission's recommendation, the Committee deleted the rulemaking provisions from S.356 in executive session.
Chairman Magnuson has pledged, however, to reintroduce legislation granting the Commission the power to promulgate legislative rules in the event of a decision by the courts which is adverse to the Commission on this issue. In other words, the deletion of rulemaking powers by the Committee is not to be read in any way as a reversal of the Senate's position in the 92d Congress, (Vol. 1916:225 ultimately decide that the Commission had substantive rulemaking jurisdiction, it did not in any way comment upon the preemption issue. 7 " Senate Bill 356 passed the Senate on September 12, 1973 without a rulemaking provision and was referred to the House.
The House bill that paralleled Senate Bill 35678 initially contained no reference to rulemaking, but the rulemaking provision as ultimately enacted was added in committee.
79
The House committee report is silent on specific references to preemption and rulemaking, as are the subsequent conference committee reports of the House and Senate, 80 but the committee report does discuss preemption in connection with the expansion to "in or affecting commerce." It states:
The amendments made by section 201 will permit more effective regulation of the marketplace by the FTC by placing within its reach unfair or deceptive acts or practices which, although local in character, affect interstate commerce. The expansion of the FTC's jurisdiction made by this section 201 is not intended to occupy the field or in any way to preempt State or local agencies from carrying out consumer protection or other activities within their jurisdiction which are also within the expanded jurisdiction of the Commission. 
m. AN EVALUATION OF CONGRESSIONAL INTENT
The foregoing review of the legislative history demonstrates that Congress did not consider the preemptive effect of the FTCA until the events leading to the 1975 amendment. While it could be argued that congressional silence in the earlier enactments amounts to acceptance of the preemption argument, neither the Commission nor the courts did much to advance that argument in earlier cases 88 and it remains unconvincing. On this "record" Parker becomes in many ways the closest precedent, and its counsel is against attributing lightly to Congress the intent to preempt in the antitrust field. It is hard not to conclude that something more than silence must be expressed by Congress before Parker-type preemption should take place.
In this respect the legislative history of the 1975 amendment differs significantly from the prior legislative history. Although the version that became law is not as clear on the subject as earlier versions, 84 Congress clearly worried about the preemptive effect of the rulemaking and jurisdictional provisions of the amendment. In its final expression of that concern, Congress reached what may best be seen as a middle position on the preemption issue that is reminiscent of the approach taken in the consumer warranty provision. The House report made plain that the expansion of juisdiction to "affecting commerce" was not of itself intended to preempt state or local laws or regulations dealing with unfair or deceptive commercial activity. 8 5 This establishes that Congress did not, without more, intend for the amendment to occupy the field of consumer protection regulation. But that report goes on to provide, by negative implication, that the FTC may "intrude" upon state and local enforcement activities when such regulation is ineffective. 8 8 The suggestion from this is that repugnancy and even occupation-of-thefield preemption are contemplated when state and local activities are inadequate or counter-productive, which is the case with most of the drug price advertising restrictions. Coincidently, this interpretation reflects a 82. See note 80 supra. 83. There are a few earlier cases that have raised the preemption issue obliquely but they did not discuss Parker and they were decided in a nonrepugnancy context. These cases are collected and well analyzed in Note, supra note 36, at 717 nn.13-14. As the author there concluded, the cases do not present a full consideration of the preemption issue and for that reason are unpersuasive. congressional concern for federalism that is reminiscent of the judicial concern underlying the Parker doctrine. Moreover, this background to the preemption issue in the jurisdictional context also finds support in the congressional discussion surrounding the rulemaking provision. The report supporting Senate Bill 986 indicates that the rules would preempt state laws and regulations that "conflict" 8 1 with its terms. The conflict test meshes well with earlier expressed concern that the FTCA not occupy the field of consumer protection regulation. 88 Congressional intent with respect to repugnancy preemption does not appear to be rebutted by the fact that Senate Bill 356, the bill that became law, had the rulemaking provision temporarily withdrawn from it and ultimately returned in revised form. 89 The fact that Congress is currently circulating a concurrent resolution which specifically rejects any congressional intent to preempt 0 does not of course affect the basic inquiry of whether preemption was intended in the first place. But the resolution itself seems to be premised on a misapprehension of the important distinction between repugnancy and occupation-of-the-field preemption. The resolution attacks the drug rule for mandating repugnancy preemption in the face of the congressional intent not to preempt state and local regulation that was expressed in the House committee report. 9 1 As has been discussed, the focus of that restraint is directed at occupation of the consumer protection field.
The report does not appear to restrict Commission activity, taken after careful consideration of the alternatives, that either declares a specific consumer protection law or regulation ineffective (as the consumer warranty legislation does) or declares state laws or regulations outside the consumer protection area inconsistent with the FTCA (as the drug rule does). Whatever its ultimate effect, the concurrent resolution cer- 89. It could be argued that since the Senate report accompanying Senate Bill 356 did not repeat the preemption discussion contained in the Senate Bill 986 report, see text accompanying note 71 supra, preemption was not similarly intended. But given the fact that the provision had been withdrawn at the Commission's request and not at the request of the members of congress antipathetic to preemption, the differences in legislative history do not seem significant.
90. See note 10 supra. 91. H.R. Rm,. No. 1107 , 93d Cong., 2d Sess. (1974 . See text accompanying note 81 supra. The concurrent resolution is sponsored by Congressman Staggers (and others); Mr. Staggers also stated the separate views on preemption contained in the house report. H.R. RP. No. 1107.
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tainly encourages the Commission to explore the preemption issue carefully with federalism interests fully in mind.
The review of congressional intent presented here has several consequences for future FTC enforcement actions. If there is no intent to preempt under prior law, the Commission can only proceed against state laws and regulations in terms of the 1975 amendment. And this is not a distinction without a difference. There are, on the contrary, clear limits placed upon the Commission's enforcement alternatives as a result of such a conclusion.
For one thing, the "affecting commerce" provision presumably allows the Commission to broaden its jurisdiction to reach anticompetitive activity in situations where state and local enforcement is "ineffective," but the obligation to make that determination at the outset of an adjudicative or rulemaking proceeding is a real check on the FTC enforcement process. Compliance with it can be measured by the courts, and as the concurrent resolution suggests, monitored by the Congress. Moreover, the 1975 rulemaking provision serves to narrow the Commission's rulemaking power from that which obtained as a result of the National Petroleum Refiners case. 9' The amendment specifically outlines a rulemaking process that is both procedurally and substantively more stringent than that which obtained under earlier law. The power to preempt state laws and regulations through rulemaking is limited by the additional procedures prescribed in the amendment" and further limited to rules proscribing unfair or deceptive acts or practicesY 4 The desire to limit the reach of the new rules was apparently the result of a concern by Congress that rulemaking is a powerful tool that should be carefully controlled. 5 This concern is particularly acute where state laws and regulations are sought to be displaced as ineffec-92. See note 77 supra. National Petroleum Refiners had held that the Federal Trade Commission Act conferred on the FTC the authority to promulgate trade regulation rules which have the effect of substantive law.
93. See 15 U.S.C. A. § 57a (Supp. 1976) . It provides procedures for informal rulemaking that exceed the normal notice and comment provisions of the APA, 5 U.s.C. § 553 (1970) , including limited rights of cross-examination on issues of fact, the right to oral argument, and the right to a more detailed statement of basis and purpose.
94. See 15 U.S.C.A. § 57a(a)(2) (Supp. 1976). The provision specifically leaves out jurisdiction to make rules with respect to unfair methods of competition, which must now be left to the Commission's rulemaking power under section 6(g) of the FrCA. 38 Stat. 722 (1914) .
95. This limitation on the new rulemaking power was discussed in the legislative history by Rep. Broyhill as follows:
Antitrust rules would obviously have a far more pervasive effect than rules defining unfair or deceptive acts or practices, and I would feet very uncomfortable giving such antitrust rules the same effect as this bill gives consumer practice rules. 120 CoNe. Rl~c. 12,348 (daily ed. Dec. 19, 1974) .
[Vol. 1976:225 five or counter-productive. Indeed, the rulemaking procedures designate three specific mechanisms to ensure that the preemption decision will be carefully made. First, the additional hearing procedures guarantee that all states will have notice of impending rules and the opportunity to make a record with oral presentations and cross-examination on specific issues of fact. 9 Second, the scope of review over the resulting preemptive rule is expanded to ensure that the courts look closely at its basis and rationale. And third, the rulemaking provisions specifically allow for exemptions from the rule's effect. 91 Each of these provisions in its own way serves to implement the felt concern of the 1975 Congress with keeping the preemption function of the FTC under strict control.
IV.
OBSERVATIONS ON AGENCY SELF RESTRAINT, FEDERALISM AND THE ROLE OF JuDICIAL REVIEW An evaluation of legislative history, even that of the 1975 amendment, shows that the ability of the Commission to preempt state laws and regulations by rulemaking or adjudication is not unconstrained by considerations of federalism. Congressional respect for federalism is reflected in the desire not to intrude upon "effective" state regulation, and in the procedural safeguards surrounding the rulemaking provision. These expressions of concern impose responsibilities upon both the Commission and the courts to determine in each case the appropriate scope of preemption jurisdiction.
The Commission has accepted a restraint upon its enforcement activities that is designed to meet the acknowledged needs of federalstate cooperation. The Staff Report proposes a "standard of selfrestraint '9 8 that establishes the following guideline: "The Commission should only preempt offensive state law that is not (i) vital to achieve (ii) important state policy goals." 9 This test bristles with problems of interpretation, but it bears some resemblance to the approach taken by the Court in commerce clause litigation. In The Great Atlantic & Pacific Tea Co. v. Cottrell,' the Court recently overturned a Mississip-96. The proposed specific issues of fact are required by Commission procedures to be designated by the rulemaking parties in advance of the oral presentations. 16 C.F.R. § 1.16(b) (1975). It is frequently not easy to identify such issues in advance, nor indeed on occasion to identify them at all. While the Commission appears to take the position that it is up to the parties to identify these issues, there will undoubtedly be occasions where the record itself will place that burden directly upon the Commission. 97. 15 U.S.C.A. § 57a(g) (Supp. 1976 REv. 1463 REv. (1967 .
102. See Verkuil, supra note 12, at 330-40. 103. The recent concern with anticompetitive state-inspired protections of the professions does not appear to have undermined traditional state economic regulation. Goldfarb, for example, sustained an attack upon minimim fee schedules which, even if state regulated, were not designed to regulate competition in the public interest as maximum rate regulation is, in theory at least. And the theory of the regulation is as far as the Commission ought to look. To go beyond the regulatory theory would entangle the Commission in imponderable questions about the quality of the regulatory performance and lead it to second guess individual ratemaking determinations.
104. The Commission has recently attacked by adjudication advertising practices of the California milk regulatory authority that were approved by the State's Director of Food and Agriculture. its action was enjoined on the basis of Parker. oughness of the regulatory scheme, not the commitment to microeconomic theory. For the FTC to require more would be tantamount to a return to the substantive due process era that neither Congress nor the Constitution 05 is prepared to accept in the economic realm. 100 Therefore, so long as the form of regulation is of the public utility type, it can be viewed as per se "vital" and Commission preemption jurisdiction should be restrained.
Beyond the public utility context there are other state laws that are also "vital" for other reasons. Sunday closing laws and other blue laws have developed over time as reflections of religious and community customs. 10 7 They reflect notions of state sovereignty that in some cases antedate the Constitution itself.1 0 8 While these laws may violate principles of economic efficiency, they are nonetheless basic to the fabric of our society and any attempt to upset them would pose a serious challenge to federalism.
In other areas, the question of what laws and regulations are vital to important policies must be decided on a case-by-case basis. There may be some situations, within the category of professional licensing, for example, where state policy will become important upon closer study. In these cases rulemaking is the ideal decisionmaking framework: it maximizes the scope of analysis prior to decision, and for this reason is broadly acknowledged to be the superior forum to raise and resolve policy disputes. 1 09 In the drug rule, for example, every state has been given an opportunity to make arguments on why the ban on advertising of drug prices is vital to important policy goals. The Commission has stated the evidentiary burden -as follows:
As to drug price disclosures, if net consumer injury is large enough and federal public policy favoring price disclosure and price competition clear enough, then state anti-advertising laws must be essentially indispensible to achieve critical state policy goals if they are to be spared preemption." 0 ' In addition the Commission has itself collected and analyzed several of the most familiar arguments in favor of advertising restrictions as a means of focusing the discussion. 1 11 If there are important arguments to be made by the states in opposition to the drug rule, every opportunity permits them to be made. Indeed in some ways states get a much better hearing on the preemption issue before the FTC than they would before a congressional committee that was proposing a federal law which would have a similar preemptive effect. While a state loses the right to have its representatives vote directly on the proposition, it nonetheless gets a full blown examination of the issue before an independent and expert body with time to assess, reflect and reply in an orderly fashion that is rarely available in Congress.
The role of the courts in judicial review of rules that preempt state laws or regulations is a crucial aspect of the continued protection of federalism contemplated by the 1975 amendment. While courts usually exercise soft review of federal laws that happen to have preemptive effect, 112 the rulemaking provisions grant the courts a more active role in determining whether the FTC has by rule undermined state policies. The more tough-minded standard of substantial evidence review is the device employed."" In effect the courts on direct review of the rules must make two determinations: whether the rule is justified in terms of the facts in the rulemaking record, and whether it is the kind of rule the Commission has the jurisdiction to make preemptive. In deciding the second question, the courts have the assignment of second guessing the Commission on whether vital state laws and important state policies have been overridden. This scrutiny is somewhat different from the scope of review over facts that is normally associated with the substantial evidence test.' 4 But the challenge is no less direct. The court is encouraged to consider closely the rationality of the rule in terms of the appropriateness of preemption. This requires much the same kind of examination as does a review of the jurisdictional facts upon which an agency decision is based. The record of the drug rule, for example, will 111. Alleged disadvantages of price disclosure discussed by the Commission include drug abuse problems; interference with patient drug use; demeaning of the pharmacy profession, and so forth. 113. This standard, 15 U.S.C.A. § 57a(e) (3) (A) (Supp. 1976), provides for rules to be set aside if "the court finds that the Commission's action is not supported by substantial evidence in the rulemaking record. . . taken as a whole. . . ." Rulemaking record is defined as the rule, the statement of basis and purpose, the transcript, any written submissions and any observations considered relevant by the Commission. Id. § 57a(e)(1)(B). This definition assists the court in knowing the limits of its reviewing role. See Verkuil, Judicial Review of Informal Rulemaking, 60 VA. L REv. 185 (1974) .
114. See generally Universal Camera Corp. v. NLRB, 340 U.S. 474 (1951).
[ Vol. 1976:225 show whether the states have demonstrated vital interests that ought to preclude preemption. Indications that some states favor the rule -while others do not cut against a conclusion of uniform importance of the state policy. Indeed, where it can be shown that the states divide on the preemption issue, the case for overturning the rule is weakened. One of the advantages of the rulemaking context is that, by virtue of the exemption provision," x5 a national rule can be established without necessarily ignoring the exceptional situations of a few isolated states; these can be dealt with individually (and by the same standard) at a later time.
V.
CONCLUSION
The sensitive issue of the FTC preemption of state laws and regulations that inhibit competition is best resolved by the cautious analysis expressed in Parker v. Brown."1 6 This requires a close look at congressional intent to determine whether the power to preempt has been granted to the Commission. Indications are that before 1975 such intent was lacking. In 1975, however, Congress passed an amendment that reassessed the preemption issue in light of perceived notions of federalism. While the Commission was not given the authority broadly to occupy the field of state unfair competition in consumer protection law, it was authorized to declare by rule preemption of state activities that conflict with federal regulations. Since the rulemaking provisions are carefully surrounded by procedural protections, minimal injury is done to federal-state relations. In the drug rule this new approach is being implemented for the first time, and indications are that federalism interests can be protected while some measure of competition is simultaneously restored to the prescription drug market. It remains to be seen whether the course of the Commission's preemption rulemaking will be comparably charted in the future.
